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H. B. 2857

(By Delegates Miley, Manchin, Ferro, Moore
and Manypenny)

(By request of the Secretary of State)
[Introduced March 7, 2013; referred to the

Committee on the Judiciary then Finance.]

A BILL to amend and reenact $§3-10-1, §3-10-2, §3-10-3, §3-10-4,
§3-10-4a and §3-10-5 of the Code of West Virginia, 1931, as
amended, all relating to vacancies for elected officials; and
clarifying how vacancies are to be filled in the offices of
Governor, state officials and judges, representatives in the
House of Representatives and United States Senate and State
Legislature.

Be it enacted by the legislature of West Virginia:

That §3-10-1, §3-10-2, §3-10-3, §3-10-4, §3-10-4a and §3-10-5
of the Code of West Virginia, 1931, as amended be amended and
reenacted, all to read as follows:

ARTICLE 10. FILLING VACANCIES.

§3-10-1. Elections to fill vacancies.

Except as otherwise provided in sectioms—three—and—four—of
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this article, elections to fill wvacancies shall be conducted to
fill any unexpired term when more than one year of the term of
office remains at the time of such election. When less than one
year of the term of office remains at the time of the election, the
person appointed to fill the vacancy shall continue in office until
the completion of the term. Elections to fill vacancies shall be

held at the same places, and superintended, conducted and returned,

and the result ascertained, certified and declared, in the same
manner, and by the same officers, as in general elections. The
persons elected, having first duly qualified, shall enter upon the

duties of their respective offices. For purposes of this section,

“time of such election” is defined as the close of polls on the day

designated as election day.

§3-10-2. Vacancy in office of Governor.

(a) In case of the death, conviction on impeachment, failure
to qualify, resignation or other disability of the Governor, the
President of the Senate shall act as Governor until the vacancy is
filled or the disability removed; and if the President of the
Senate, for any of the above-named causes, shall be or become
incapable of performing the duties of Governor, the same shall
devolve upon the Speaker of the House of Delegates; and in all
other cases where there is no one to act as Governor, one shall be
chosen by the joint vote of the Legislature. Whenever a vacancy

shall occur in the office of Governor before the first three years
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of the term shall have expired, a new election for Governor shall
take place to fill the wvacancy.

(b) The new election shall consist of a special primary
election and a special general election, and shall occur at such
time as will permit the person elected as Governor in the new
election to assume office within one year of the date the vacancy
occurred: Provided, That the special general election provided in
this section may not apply to section eight, article one of this
chapter. Within thirty days from the date the vacancy occurs, the
person acting as Governor pursuant to the State Constitution shall
issue a proclamation fixing the time for a new statewide election
to fill the wvacancy in the office of Governor, which shall be
published prior to such election as a Class II-O legal
advertisement in compliance with the provisions of article three,
chapter fifty-nine of this code, and the publication area for such
publication shall be each county of the state. The proclamation
issued by the person acting as Governor pursuant to the State
Constitution shall provide for a special primary election to
nominate candidates for the special general election. The special
primary election shall take place no less than ninety days after
the proclamation and no later than one hundred forty days from the
date that the vacancy in the office occurs.

(c) The proclamation issued by the person acting as Governor

pursuant to the State Constitution shall also provide for a special

3
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candidate filing period and a special general election to take

place no sooner than ninety days after the special primary election
and no later than two hundred eighty days from the date that the
vacancy in the office occurs.

(d) The special candidate filing period shall begin no sooner

than the day after the proclamation and shall close no earlier than

close of business on the second Friday following the proclamation.

A notarized declaration of candidacy and filing fee provided by

section seven, article five of this chapter, shall be filed and

received by the Secretary of State. The declaration of candidacy

may be filed in person, by United States mail, electronic means or

any other means authorized by the Secretary of State, but the

declaration and the filing fee must be received by the Secretary of

State by the close of the filing period. For petition in lieu of

payment of filing fees, a candidate seeking nomination for the

vacancy in the office of Governor may utilize the process set forth

in section eight-a, article five of this chapter: Provided, That

the minimum number of signatures required is one thousand five

hundred.

(e) Drawing for special primary election ballot position will

take place at the Secretary of State's office twenty-four hours

after the end of the filing period. For each major political party

on the Dballot, a single drawing by lot shall determine the

candidate ballot position for ballots statewide. This drawing
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shall be witnessed by four clerks of the county commission chosen

by the West Virginia Association of County Clerks, with no more

than two clerks representing a single political party. Ballot

position for the special general election shall be determined

pursuant to subdivision (3), subsection (c), section two, article

six of this chapter.

(f) Citizens having no party organization or affiliation may

nominate candidates as provided by sections twenty-three and

twenty-four, article five of this chapter: Provided, That the

number of signatures required to be submitted shall be equal to not

less than one—-gquarter of one percent of the entire vote cast at the

last preceding general election for Governor. Notwithstanding the

provisions of sections twenty three and twenty four, article five

of this chapter, the signatures, notarized declaration of candidacy

and filing fee must be submitted no later than seven calendar days

following the special primary election.

> (g) The compensation of election officers, cost of
printing ballots and all other reasonable and necessary expenses in
holding and making the return of the new election provided in this
section to fill a vacancy in the office of Governor are obligations
of the state incurred by the ballot commissioners, clerks of the
county commissions and county commissions of the various counties
as agents of the state. All expenses of the new election are to be

audited by the Secretary of State. The Secretary of State shall

5
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prepare and transmit to the county commissions forms on which the
county commissions shall certify all expenses of the new election
provided in this section to the Secretary of State. If satisfied
that the expenses as certified by the county commissions are
reasonable and were necessarily incurred, the Secretary of State
shall requisition the necessary warrants from the Auditor of the
state to be drawn on the State Treasurer and shall mail the
warrants directly to the vendors of the new election services,

supplies and facilities.
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§3-10-3. Vacancies in offices of state officials;—VUYnited States
senators and judges.

Any vacancy occurring in the office of Secretary of State,
Auditor, Treasurer, Attorney General, Commissioner of Agriculture,
Yrtted—States—senator; judge of the Supreme Court of Appeals or in
any office created or made elective to be filled by the voters of
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the entire state, Jjudge of a circuit court or judge of a family
court is filled by the Governor of the state by appointment. If

.

the unexpired term of any office = _ju.d.kjc of—the SuJ:JJ_ClI.LC Court—of
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office named in this section is for a period of less than two years
and six months, the appointment to fill the wvacancy is for the
unexpired term. If the unexpired term of any office is for a
longer period than above specified, the appointment is until a
successor to the office has timely filed a certificate of
candidacy, has been nominated at the primary election next
following such timely filing and has thereafter been elected and
qualified to fill the unexpired term. Proclamation of any election
to fill an unexpired term is made by the Governor of the state and,
in the case of an office to be filled by the voters of the entire
state, must be published prior to the election as a Class II-O0
legal advertisement in compliance with the provisions of article
three, chapter fifty-nine of this code and the publication area for
the publication is each county of the state. If the election is to
fill a vacancy in the office of judge of a circuit court or judge
of a family court, the proclamation must be published prior to the
election as a Class II-0 legal advertisement in compliance with the
provisions of article three, chapter fifty-nine of this code and

the publication area for such publication is each county in the
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judicial or family court circuit.
§3-10-4. Vacancies in representation in Congress.
(a) Ff—theree= When a vacancy in the representation from this

state in the House of Representatives in the Congress of the United

States occurs, the Governor Dhall, withimr—ten dayo after—the—fact

. ) S ) 1 1 ] S . =] £ ] 3 3 ]
COmMmeS CO IS Or [ITr RKITOWITOge, gIve ITOCICT CrIereor OV within thirty

days from the date the vacancy occurs, shall issue a proclamation

fixing the time for a new statewide election to fill the vacancy in

the office;

(b) The proclamation to shall be published pricor—to—such
etectior as a Class II-0 legal advertisement in compliance with the
provisions of article three, chapter fifty-nine of this code, and

the publication area for such publication shall be each county in

the congressional district. Imr—such yLuplamatiuu e—the—Governor
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(c) The proclamation shall provide for a special candidate

filing period and a special primary election to nominate candidates
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for the special general election. The special primary election

shall take place no less than ninety days after the proclamation

and no later than one hundred forty days from the date that the

vacancy in the office occurs. The proclamation shall also provide

for a special general election to take place no sooner than ninety

days after the special primary election and no later than two

hundred eighty days from the date that the vacancy in the office

occurs.

(d) The special candidate filing period shall begin no sooner

than the day after the proclamation and shall close no earlier than

close of business on the second Friday following the proclamation.

A notarized declaration of candidacy and filing fee provided by

section seven, article five of this chapter, shall be filed and

received by the Secretary of State. The declaration of candidacy

may be filed in person, by United States mail, electronic means or

any other means authorized by the Secretary of State, but the

declaration and the filing fee must be received by the Secretary of

State by the close of the filing period. For petition in lieu of

payvment of filing fees, a candidate seeking nomination for the

vacancy in the office of Governor may utilize the process set forth

in section eight-a, article five of this chapter: Provided, That

the minimum number of signatures required is one thousand five

hundred.

(e) Drawing for special primary election ballot position shall
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take place at the Secretary of State's office twenty-four hours

after the end of the filing period. For each major political party

on the Dballot, a single drawing by lot shall determine the

candidate ballot position for ballots statewide. This drawing

shall be witnessed by four clerks of the county commission chosen

by the West Virginia Association of County Clerks, with no more

than two clerks representing a single political party. Ballot

position for the special general election shall be determined

pursuant to subdivision (3), subsection (c), section two, article

six of this chapter.

(f) Citizens having no party organization or affiliation may

nominate candidates as provided by sections twenty-three and

twenty-four, article five of this chapter: Provided, That the

number of signatures required to be submitted shall be equal to not

less than one—-gquarter of one percent of the entire vote cast at the

last preceding general election for Governor. Notwithstanding the

provisions of sections twenty-three and twenty-four, article five

of this chapter, the signatures, notarized declaration of candidacy

and filing fee must be submitted no later than seven calendar davs

following the special primary election.

(g) The compensation of election officers, cost of printing

ballots and all other reasonable and necessary expenses in holding

and making the return of the new election provided in this section

to fill a vacancy in the office of Governor are obligations of the
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state incurred by the ballot commissioners, clerks of the county

commissions and county commissions of the wvarious counties as

agents of the state. All expenses of the new election are to be

audited by the Secretary of State. The Secretary of State shall

prepare and transmit to the county commissions forms on which the

county commissions shall certify all expenses of the new election

provided in this section to the Secretary of State. If satisfied

that the expenses as certified by the county commissions are

reasonable and were necessarily incurred, the Secretary of State

shall requisition the necessary warrants from the Auditor of the

state to be drawn on the State Treasurer and shall mail the

warrants directly to the vendors of the new election services,

supplies and facilities.

§3-10-4a. Special Senatevacancy election Vacancy in United States

Senator.
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(a) When there is a vacancy in the United States Senate, the

Governor, within thirty days from the date the wvacancy occurs,

shall issue a proclamation fixing the time for a new statewide

election to fill the wvacancy in the office.

(b) The proclamation shall be published as a Class II-0 legal

advertisement in compliance with the provisions of article three,

chapter fifty-nine of this code, and the publication area for the

publication shall be each county in the state: Provided, That If

the vacancy occurs prior to the close of the filing period for a

regularly scheduled state-wide or federal election, then the

special filing period, primary and general election shall be held
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in conjunction with the regularly scheduled candidate filing

period, primary election and general election.

(c) Except as in subsection (b), the proclamation shall

provide for a special candidate filing period and a special primary

election to nominate candidates for the special general election.

The special primary election shall take place no less than ninety

days after the proclamation and no later than one hundred forty

days from the date that the wvacancy in the office occurs. The

proclamation shall also provide for a special general election to

take place no sooner than ninety days after the special primary

election and no later than two hundred eighty days from the date

that the vacancy in the office occurs.

(d) The special candidate filing period shall begin no sooner

than the day after the proclamation and shall close no earlier than

close of business on the second Friday following the proclamation.

A notarized declaration of candidacy and filing fee provided by

section seven, article five of this chapter, shall be filed and

received by the Secretary of State. The declaration of candidacy

may be filed in person, by United States mail, electronic means or

any other means authorized by the Secretary of State, but the

declaration and the filing fee must be received by the Secretary of

State by the close of the filing period. For petition in lieu of

payvment of filing fees, a candidate seeking nomination for the

vacancy in the office of Governor may utilize the process set forth
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in section eight-a, article five of this chapter: Provided, That

the minimum number of signatures required is one thousand five

hundred.

(e) Drawing for special primary election ballot position will

take place at the Secretary of State's office twenty-four hours

after the end of the filing period. For each major political party

on the Dballot, a single drawing by lot shall determine the

candidate ballot position for ballots statewide. This drawing

shall be witnessed by four clerks of the county commission chosen

by the West Virginia Association of County Clerks, with no more

than two clerks representing a single political party. Ballot

position for the special general election shall be determined

pursuant to subdivision (3), subsection (c), section two, article

six of this chapter.

(f) Citizens having no party organization or affiliation may

nominate candidates as provided by sections twenty-three and

twenty-four, article five of this chapter: Provided, That the

number of signatures required to be submitted shall be equal to not

less than one—-gquarter of one percent of the entire vote cast at the

last preceding general election for Senator. Notwithstanding the

provisions of sections twenty three and twenty four, article five

of this chapter, the signatures, notarized declaration of candidacy

and filing fee must be submitted no later than seven calendar days

following the special primary election.

25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2013R2607

(g) The compensation of election officers, cost of printing

ballots and all other reasonable and necessary expenses in holding

and making the return of the new election provided in this section

to fill a vacancy in the office of Senator are obligations of the

state incurred by the ballot commissioners, clerks of the county

commissions and county commissions of the wvarious counties as

agents of the state. All expenses of the new election are to be

audited by the Secretary of State. The Secretary of State shall

prepare and transmit to the county commissions forms on which the

county commissions shall certify all expenses of the new election

provided in this section to the Secretary of State. If satisfied

that the expenses as certified by the county commissions are

reasonable and were necessarily incurred, the Secretary of State

shall reqgquisition the necessary warrants from the Auditor of the

state to be drawn on the State Treasurer and shall mail the

warrants directly to the vendors of the new election services,

supplies and facilities.

§3-10-5. Vacancies in State Legislature.

(a) Any vacancy in the office of State Senator or member of
the House of Delegates shall be filled by appointment by the
Governor, from a list of three legally qualified persons submitted
by the party executive committee of the party with which the person
holding the office immediately preceding the wvacancy was

affiliated. Sweh The list of qualified persons to fill the vacancy
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shall be submitted to the Governor within fifteen days after the
vacancy occurs and the Governor shall duly make his or her
appointment to fill the vacancy from the list of legally qualified
person within five days after the list is received. If the list is
not submitted to the Governor within the fifteen day period, the
Governor shall appoint within five days thereafter a legally
qualified person of the same political party as the person vacating
the office.

(b) In the case of a member of the House of Delegates, the
list shall be submitted by the party executive committee of the
delegate district in which the vacating member resided at the time
of his or her election or appointment. The appointment to fill a
vacancy in the House of Delegates is for the unexpired term.

(c) In the case of a State Senator, the 1list shall be
submitted by the party executive committee of the state senatorial
district in which the vacating senator resided at the time of his
or her election or appointment. If the unexpired term in the
office of the State Senator will be for less than two years and two
six months, the appointment is for the unexpired term. If the
unexpired term will be for a period equal to or longer than two
years and two months, the appointment is until the next general
election and until the election and qualification of a successor to
the person appointed, at which general election the vacancy shall

be filled by election for the unexpired term. Notice of an
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election to fill a vacancy in the office of State Senator shall be
given by the Governor by proclamation and shall be published before
the election as a Class II-0 legal advertisement in compliance with
the provisions of article three, chapter fifty-nine of this code,
and the publication area for the publication shall be each county
in the senatorial district. Nominations for candidates to fill a
vacancy shall be made in the manner prescribed for nominating a
candidate to fill a wvacancy in the office of Governor to be voted
for at a general election. The state senatorial district executive
committee of the political party shall discharge the duties
incident to State Senator nominations devolving upon the party
state executive committee in nominating a candidate for a state

office.

NOTE: The purpose of this bill is to clarify the procedure to
fill a wvacancy in the offices of Governor, state officials and
judges, representatives in the House of Representatives and United
States Senate and State Legislature.

Strike-throughs indicate language that would be stricken from

the present law, and underscoring indicates new language that would
be added.
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